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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
No. 75-7404 


ARNOLD MARSHEL, 


Plaintiff-Appellant, 


BARRY L. SWIFT, 


Plaintiff-Appellant, 


Vv. 
CONCORD FABRICS, INC., AFW FABRIC CORP., 
ALVIN WEINSTEIN and FRANK WEINSTEIN, 


Defendants-Appellees. 


MEMORANDUM OF PLAINTIFFS-APPELLANTS 
ARNOLD MARSHEL AND BARRY L. SWIFT 
ON THE POINT OF MOOTNESS 


In accordance with this Court's order of January 
plaintiffs-appellants, Arnold Marshel, and Barry 


("plaintiffs") respectfully submit this memoran- 


dum in support of their position that the instant case is 


not moot. 


@ 
Prior Proceedings 

e By opinion and order dated February 13, 1976, 
reported at 533 F.2d 1277, this Court reversed an order 
of the United States District Court for the Southern 

& District of New York denying plaintiffs' motions for a 
preliminary injunction against a proposed merger between 

defendants, Concord Fabrics, Inc. ("Concord") anda AFWw 

& Fabric Corp. ("AFW"). In reversing, this Court held that 


the proposed merger, 


"amounts to...a schem 
having previously 

|@ lic financing, to 

| personal benefit 
ship of Concord at a price d 
by them and paid out of the 
treasury at a cost of over $ 
Such conduct is proscribed by 

@ gauge of Section 10(b) and R 
(533 F.2d at 1280-81). 
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On March 10, 1976, in a per curiam opinion re- 
® ported at 533 F.2d 1309, this Court denied a rehearing en 
banc in both the instant case and in the unrelated case of 
Green v. Santa Fe Industries, Inc., 533 F.2d 1283 (2d Cir. 
e 1976), stating that it did so "not because we believe these 
cases are insignificant, but because they are of such extra- 


Ordinary importance that we are confident the Supreme Court 


will accept these matters under its certiorari jurisdic- 


CLGti.ss C533 P.2d) at 1310), 


On or about June 7, i976, the defendants filed 
a petition with the Supreme Court for a writ of certiorari 
to this Court. In their petition, only the following two 


questions were presented: 


rae | (Da f ADpe 
erly expand § Bb) CEs : I 
ties Exchan e 34, and Rule 10 
thereunder, by enjoining a merger as a 
"fraud' despite the fact trat all the 
terms, purposes and consezuences of the 
merger and all the materia. facts relat- 
ing thereto were fully disclosed to 
Share:.olders and there was no misrepre- 
sentation, omission or deception? 


"2. Did the Court of Appeals improp- 
erly expand Section 10(b) ar’ Rule 10b-5 
unto an area traditionally governed by 
State corporate law by enjoining a merger 
as a 'fraud' despite the absence of any 
deception and despite the validity of 
the merger under the law of the state of 
incorporation?" (p. 4 of Petition For 
A Writ of Certiorari). 


Both of the questions which defendants had pre- 
sented in their petition to tne Supreme Court related to 
the propriety of this Court's invocation of Section 10(b) 


of the Securities Exchange Act of 1934 in order to reverse 


the denial of a preliminary injunction against a merger. 


However, the merger could in no event any longer take place 


because of the issuance of a permanent injunction by the 


New York State Supreme Court following this Court's Order 
Of February 13, 1976. On March 9, 1976 defendants had 
consented to the entry in the state court of a permanent 
injunction in an action which had been commenced 

Attorney General Stat Jew York under 

AGE. Me 5 By s terms 


fendants 


"... permanently enjoined, barred 
Strained from directly or indirec 

tuating the proposed merger of Conco 

AFW, the terms of which merger ar 

forth in a Notice of Special Mee 
Shareholders of Concord dated March 17, 
1975 and the accompanying Proxy State- 
ment, and from any act in aid or further- 
ance of the merger." 


A copy of the permanent injunction is annexed as 


an appendix to this memorandum. 


Accordingly, plaintiff suggested to the Supreme 


* The initial Opinion of the New York State Supreme Court 


granting a preliminary injunction against the merger 
was referred to by this Court in its opinion at 533 
F.2d 1280) n.3. 


Court, citing De Funis v. Odegaard, 416 U.S. 312 (1974) 


and Golden v. Zwickler, 394 U.S. 103 (1969), that the 
questions which defendants had presented for review had 


been rendered moot. 


On October 12, 1976, the Supreme Court entered 


the following order: 


"The petition for a writ of certiorari 
1S granted The judgment is vacated and 
the case is remanded to the United ates 
Court of Appeals for the ae SD | i 
to consider whether or not s 
moot." 

THE CASE IS NOT MOOT 


Although the questions which defendants had 
presented to the Supreme Court for review have been ren- 
dered moot by virtue of the subsequent issuance of the 
permanent injunction barring the proposed merger,* the 
case itself still presents justiciable controversies 


between actively adverse parties. 


* Cf., Irvine v. Galirornia, 347 Wes. 128, 129-30 
(1954): “We granted certiorari on a petition which 


tender: ji four questions....The issues here are 
fixed by the petition unless we limit the grant, 
as frequently we do to avoid settled, frivolous 
Or state law questions." 


Both the Marshel and Swift actions were brought 
derivatively on behalf of Concord. In addition to seeking 


a judgment which would have preliminarily and permanently 
enjoined defendants from taking any action toward or with 
a view to consummating a merger upon terms which would di- 
vest Concord's public shareholders of their equity 

est, the complaint in the Marshel action contains 

for relief which seeks to have "the individual 

and AFW Fabric Corp. account to Concord and the 

all damages and injury sustained by Concord and the 

as a result of the fraudulent, illega!? and wrongful 

and transactions complained of herein." (paragraph 


prayer for relief in Marshel amended complaint). A 


lar prayer for relief is contained in the Swift complaint.* 


The damages being sought include all monies 
which Concord has thus far spent in connection with the 
eftorts of AFW and the individual defendants to take 
Concord private. Thus, at page 18 of the merger proxy 


Statement, Concord estimated that its expenses were 


* The amended complaint in Marshel is set forth at pages 
4-23 of the Appendix which had been filed with this 
Court at the time plaintiffs submitted their original 
brief. The complaint in Swift is set forth at pages 
141-156 of the Appendix. 


approximately $87,000. (p. 85 of Appendix). In addition 
to that sum, Concord may also have been charged for legal 
and other expenses which properly should be borne by AFW 


and the individual defendants. These out-of-pocket ex- 


n 


penses were imposed upon Concord for no corporate vourpose 
and are consequential damages resulting from the proposed 


fraudulent merger. 


rh 


It is now settled that a defrauded party may, in 
an appropriate case, recover not only "direct" damag: 
violations of the federal securities laws but also "“conse- 
quential" damages -- those.additional expenditures attri- 


butable to the defendants' conduct which would not have 


been incurred but for that conduct. E.g., Chris-Craft 


Phéustriés,. Ine. Vi Peper Aiverat’. Corp... Sie: PF .2a T72, 
191 (2d Cir. 1975), cert. granted, 96 S. Ct. 1505 (1976); 
Foster v. Financial Technology, Inc., 517 F.2d 1068 (9th 
Cir. 1975); Madigan, Inc. v. Goodman, 498 F.2d 233, 238-40 
(7th Cir. 1974); Zeller v. Bogue Electric Manufacturing 
Corp., 476 F.2d 795, 803 (2d Cir.), cert. denied, 414 U.S. 
$08 (1973) Esplin v. firseii,. 402 P.24°94,. 105 (10th Cir. 
1968), cert. denied, 394 U.S. 928 (1969). Consequential 
damages may also be recovered for common law fraud. WwW. 


Prosser, The Law of Torts § 110, at 735 (4th ed. 1971). 


In short, 


although the merger has been pre- 


vented, those aspects of the case which seek the recovery 


of monetary damages still remain to be litigated. 


This Court 


not moot and should 


further proceedin 


February 13, 1976. 


Martin A. Coleman 
Burton L. Knapp 
Of Counsel 


Dated: New York, 
February 22, 
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LIPPER, LOWEY & DANNENBERG and 
BURTON L. KNAPP 
Attorneys for Plaintiff-Appellant, 
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APPENDIX 


Final Judgment 


At a Special Term, Part II, of tae Su 
Court of the State of New York, held in 
for the County of New York, at 
house, Pearl and Centre Streets, 
Manhattan, State of New York, on the ! 


of March, 1976. 


Present: 


Hon. Xavier C. Riccopono, Justice 


Index No. 40678/75 


PEOPLE OF THE STATE OF NEW YORE, 
Plaintiff, 
against 


Concorp Fasrics, Ixc., AFW Fasric Corp., Avis 
WEINSTEIN, Frank WEINSTEIN and Davm R. Capuay, 


Defendants. 


The plaintiff brought this action pursuant to section 353 
of the General Business Law of this State by the service of 


a summons and complaint upon the above named defendants 


seeking a judgment permanently enjoining and restraining 


said defendants from consummating a proposed merger of 
Concord Fabrics Ine. (‘*Concord’’) and AF W Fabric Corp. 
(‘‘AFW’’), the terms of which merger are set forth in a 
Notice of Special Meeting of Shareholders of Concord dated 


March 17, 1975 and the accompanying Proxy Statement, as 
well as from violating the provisions of Article 23-A of thi 


General Business Law of this State. 


Now. on reading and filing the summons dated April 4, 
1975; the complaint verified on April 4, 1975; the affidavit 
of Eugene D. Berman, Deputy Assistant Attorney General, 
sworn to April 4, 1975; the affidavit ef Sidney J. Silberman, 
sworn to Api il 15, 1975; and the consents of he defendants 


in which they specifically deny each and every allegation of 


the complaint herein an aforementioned affidavit of 
Eugene D. Berman, and due deliberation having been had, 
On motion of Louis J. Lefkowitz, Attorney General of 


the State of New York, attorney for plaintiff, it is 


OrperED, ApgtpcED anp Decreep that the defendants be 
permanently enjoined, barred and restrained from directly 
or indirectly effectuating the proposed merger of Concord 
and AFW, the terms of which merger are set forth in a 
Notice of Special Meeting of Shareholders of Concord dated 
March 17, 1975 and the accompanying Proxy Statement, and 
from any act ir »id or furtherance of the merger; and it is 
further 


OrpereD, Apsupcep anp Decreep that the defendants be 
permanently enjoined, barred and restrained from direetl) 
or indirectly engaging in any fraudulent practice as defined 
in section 352(1) of the General Business Law of this State, 
in connection with any tender offer or merger or other 


transaction for the purpose of returning Concord to the 


private ownership of the individual defendants Alvin and 


Frank Weinstein or m mr Fe their families; 


further 


Orverep, ApstpcEp anp Decreep that the Attorney Gen- 


eral of the State of New York may tak 
plication under the provisions of this j 


as plaintiff may be advised is prop 


other provision 

ORDERED, .\DJ 
to plaintiff pursuant to 
Practice Law and Rules in the t 
sand Five Hundred Dollirs ($6,500.00), consisting of Two 
Thousand Dollars ($2,000.00) in respect of AFW, Two 
Thousand Dollars ($2,000.00) in respect of Alvin Wei 
stein, Two Thousand Dollars ($2,000.00) in respect 
Frank Weinstein and Five Hundred Dollars ($500.00 


respect of David R. Caplan. 


Enter 


Norman Goodman 
Clerk 
FILED 
Mar 10 1976 
New York 
Co. Clerk’s Office 


L= 


